
  

 

 

 

 

On March 9th, 2021, the "Decree whereby several provisions of the Electricity Industry Law are amended and 

supplemented" (the "Amendment") was published in the Official Gazette of the Federation, as a result of the 

bill presented by the President that was approved by the Mexican Congress on March 2, 2021. 

According to the explanatory statements (exposición de motivos) provided in the bill of the Amendment that 

was discussed by the Senate, the Amendment seeks, to strengthen the state-owned Comisión Federal de 

Electricidad (“CFE”, for its acronym in Spanish), as “guarantor of the supply of electricity for national security”. 

For purposes of the foregoing, the Amendment includes, among other things, the following measures: (a) 

providing a modification to the order of priority of dispatch to the National Electric Grid to guarantee 

reliability and a price tariff system; (b) establishing that the granting of permits referred in the Electric 

Industry Law (“EIL”) will be subject to the planning criteria of the Grid issued by the Ministry of Energy  

(“SENER”, for its acronym in Spanish); (c) providing that any clean energy power plants will be granted clean 

energy certificates, regardless of their ownership or their date of start of operations; (d) eliminating the 

obligation of CFE Suministrador de Servicios Básicos to purchase electricity from a third party through 

auctions; (e) grant powers to the Energy Regulatory Commission  (“CRE”, for its acronym in Spanish) to 

revoke legacy self-supply permits obtained through acts that constitute fraud against the law; and (f) grant 

powers to the Federal Government to review the Power Generation Capacity Commitment and Power 

Purchase and Sale Agreements entered into by CFE with independent power producers. 

The Amendment was approved by the Mexican Congress in practically the same terms as the those provided 

in the Bill that was presented by the President. The following is a summary of the various amendments and 

additions to the EIL established in the Amendment: 

I. Dispatch order 

 

The Amendment introduces three changes to these concepts, as presently regulated by the EIL: 

- The introduction of Power Purchase Agreements with a Commitment of Delivery of Physical 

Electricity (“Physical PPAs”) as a new concept, defining them as the agreement between a Basic 

Supplier (such as CFE Suministrador de Servicios Básicos) and a Generator,  whereby the Basic 
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Supplier commits the purchase of electricity or related products at a future time, and the 

Generator commits to make a physical delivery of such products; for purposes of the foregoing, 

the Generator shall provide the independent system operator, the National Center for Energy 

Control (“CENACE”, for its acronym in Spanish), with its generation program through fixed offers 

in the Wholesale Electricity Market.  

 

- The concept of Legacy Agreements for Basic Supply (“Basic Supply Legacy PPAs”) is amended, 

to hereafter consists of a type of Physical PPA executed at the option of Basic Suppliers with 

Legacy Power Plants. 

 

- Finally, the EIL currently defines “Legacy Power Plants” as power plants that as of the effectiveness 

of such law (i) were not included in self-supply, cogeneration, small production, independent 

production or self-use permits (“Private Legacy Power Plants”), and (ii) (x) are owned by 

government bodies or entities or State owned companies and are in operative conditions, or (y) 

which construction and delivery has been included in the expenditure budget on the modality 

of direct investment”.   

 

- The Amendment amends this definition to provide that, from now on, Legacy Power Plants shall 

be any power plant that (i) is not a Private Legacy Power Plant and (ii) (x) that is owned by 

government bodies or entities or State-owned companies (such as CFE or its affiliates) or (y) 

“which construction and delivery is unrelated to its financing modality”. 

 

The latter amendment entails that Legacy Power Plants would consist of any CFE-owned power plant, 

regardless of when it was constructed and became operational, or of how it was financed, and not only of 

CFE-owned power plants that were operational prior to the EIL becoming effective. 

In connection with the above, the Amendment provides that in the use of the transmission and distribution 

grids, CENACE shall give dispatch priority to Legacy Power Plants (i.e., CFE’s power plants) that have a 

commitment for the delivery of physical energy (through Physical PPAs), and that CENACE shall be 

authorized to receive generation and consumption programs linked to Physical PPAs. 

Furthermore, the Amendment gives authority to CENACE to determine the order of dispatch not only to 

satisfy electricity demand (as is the case under the current provisions of the EIL), but also to ensure the 

security of dispatch and the reliability, quality and continuity of the grid. 

While the provisions of the Amendment do not specify the order of dispatch, the explanatory statements to 

Amendment imply that the following priority would-be set-in place by CENACE: 

- In first place, hydroelectric power plants (mostly owned by CFE) ;  
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- In second place, other power plants owned by CFE such as nuclear, geothermal, combined cycles 

and thermo, followed by combined cycles that service CFE under legacy independent producer 

contracts; 

 

- In third place, private wind and solar power plants; and 

 

- Finally, private combined cycles and any other power plant owned by private generators. 

 

II. Regulation of the market 

 

Originally, the EIL set forth that electricity, capacity and ancillary services could be offered in the electricity 

market; the Amendment subjects such offers to giving priority, first, to Physical PPAs and, secondly, to clean 

energies.  

In addition, the Amendment eliminates the restriction requiring Basic Suppliers to execute electric coverage 

agreements for the purchase of electricity and related products only through auctions organized by CENACE, 

opening the door for Basic Suppliers to execute private PPAs with any generator. 

III. Open access; interconnection 

 

The Amendment provides that in the granting of permits, CRE shall consider the planning criteria defined 

by SENER for the National Grid. The Amendment also provides that interconnection with the National Grid 

will be only allowed when “technically feasible”, notwithstanding such concept is not detailed.  

Previously, interconnection to the Grid could take one of two forms:  (i) by network upgrades included in 

programs to modernize the National Grid, ordered by CENACE (where the generator has to wait for the 

network upgrades to be undertaken in its intended interconnection area in accordance with the timeframes 

set forth in the relevant program); or (ii) by each individual generator applying to CENACE for 

interconnection studies and carrying out the network upgrades by itself and at its own cost.  

The Amendment sets forth that the modality described in numeral (ii) above (i.e. independent 

interconnection), shall be available only to generators acting as a group (as opposed to individually).  

IV. Legacy projects 

 

IV.1. Self-Supply Permits.  Regarding legacy projects, the Amendment establishes that self-supply 

permits and their corresponding modifications granted or processed under the statute prior to the EIL, which 

continue to have legal effects, and that were obtained in fraud of the law, must be revoked by CRE through 

the corresponding administrative procedure.  
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IV.2. Independent Power Producers.  As to generators holding independent power producer permits, 

the Amendment provides that independent producer legacy contracts (i.e. those executed by the holder of 

an independent power producer permit and CFE) shall be “reviewed” to ensure to ensure their lawfulness 

and compliance with the profitability requirement for the Federal Government and, if applicable, they will 

be renegotiated or subject to early termination. 

V. Clean energy certificates (CELs) 

 

Prior to the Amendment, the EIL provided that Clean Energy Certificates (“CECs”) could be granted to Exempt 

Generators and Generators that produce electricity from Clean Energies. This implied that only Exempt 

Generators and Generators under the EIL could receive CECs, provided that the associated Clean Energy 

power plants entered into commercial operation after the entry into force of the EIL (i.e., it was an economic 

instrument to incentivize the development of Clean Energy). 

The Amendment provides that SENER shall have authority to determine the requirements for the granting 

of CECs, regardless of when a power plant became operational. This provision allows granting of CECs to 

legacy power plants that commenced operation prior to August of 2014. 

What’s next? 

The Amendment establishes that, upon it becoming effective, all opposing provisions are repealed. Within 

180 calendar days following the coming into force of the Amendment, SENER, CRE and CENACE must make 

the necessary adjustments to the existing regulations to conform them with the Amendment. 

The Amendment implies several violations of general principles of law as well as several fundamental rights 

protected by the Mexican Constitution. 

By virtue of the foregoing, any affected party that suffers an adverse effect may combat the Amendment 

through a constitutional remedy (amparo) before a Federal District Court. This, whether the affected party 

is directly affected, as it could be a participant in the electricity industry, or indirectly or abstractly affected, 

as it could be in the case of end users or consumers of energy. 

In such amparo lawsuit, antitrust, regulatory, environmental and constitutional arguments described herein, 

amongst others, may be raised. Further, it may be challenged by COFECE (Mexico’s independent antitrust 

agency), state governments and the opposition in Congress (through constitutional challenges filed with 

Mexico’s Supreme Court). 

Depending on the special circumstances of each case, amparo lawsuits would have to be filed within 30 

business days of the Bill being passed into law, or within the 15 business days following the formal notice 

of the first act of authority that is based on the Bill’s provisions. As part of the amparo proceedings, 

companies may request injunctive relief to the Federal District Court.  
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Likewise, Mexico’s counterparties in USMCA, the Trans-Pacific Partnership and the various investment 

protection treaties executed by Mexico may bring formal claims against the Mexican Government, based on 

the protections provided by such treaties (no undue discriminatory treatment and no expropriation without 

compensation, among others).  Investors from countries signatories to the above-mentioned treaties may 

also commence investment protection arbitrations under such treaties. 

 

For any additional information, do not hesitate to contact our expert team, who can be of assistance:  
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