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COFECE issues opinion on the bill to amend 
the Mexican Constitution on energy matters.

Energy - March 18th, 2022

On March 3, 2022, the Federal Economic Competition Commission (“COFECE”) issued 
an opinion (the “Opinion”) on the “Bill to amend Articles 25, 27 and 28 of the 
Mexican Constitution, in energy matters” (the “Bill”)1  that was introduced by 
President López Obrador to the House of Representatives, regarding certain 
provisions that seek to suppress economic competition in the energy sector.

By way of introduction, the Opinion references the following actions that have been 
sought by the Federal Government to hinder competition in the electricity sector: (i) the 
cancellation of Long Term Auctions; (ii) the amendment by the Energy Regulatory 
Commission (“CRE”) of the Terms for the strict legal separation of the Federal Electricity 
Commission (“CFE”); (iii) the publication by the National Energy Control Center 
(“CENACE”) of the Resolution to guarantee the efficiency, Quality, Reliability, Continuity 
and security of the National Electric System, due to COVID-19; (iv) the publication by the 
Ministry of Energy (“SENER”) of the Reliability Policy; (v) the update of the charges for 
the electricity transmission service paid by self-supply and cogeneration permit holders 
by CRE; and (vi) the amendment to the Electric Industry Law by the Mexican Congress.

Regarding the amendments proposed in the Bill, first, the Opinion focuses on pointing 
out the consequences of including electricity generation and supply as State-exclusive 
areas, as well as limiting the private sector’s participation in electricity generation to 
46%. 

________________

1 The client alert prepared by our Firm on the Bill is available here.
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As a result of the foregoing and due to the fact that the entire value chain of the 
electricity industry would be converted into a strategic activity under a constitutional 
monopoly of the State, operated by CFE (which would also act as a monopsony in the 
purchase of electricity from private parties, in the event that this is carried out by CFE 
up to the 46% limit), the Opinion points out the following conclusions and 
consequences:

According to international experience, generation and supply are more efficient 
when they are carried out under free competition, and the Bill provides no 
justification for the change of model proposed therein. 

The model proposed by the Bill does not provide for cost-effective mechanisms 
to ensure that the electricity generated, purchased and consumed in the system 
will be less costly.

The dispatch system based on marginal costs is dismantled without replacing it 
to ensure at least an equivalent result.

There are no measures provided to promote investment in cheaper and cleaner 
generation sources that would allow meeting the country’s electricity demand at 
the lowest costs.

The monopolization of electricity supply eliminates the competitive pressure that 
motivates CFE to reduce its costs and offer better service conditions to its users.

It dismantles the mechanisms of state regulation and oversight (i.e., CRE and 
CENACE) that ensure the efficient development of the electricity sector in the 
long term and protect the public interest.

It eliminates several key aspects that currently pursue objectives related to 
system reliability, diversification of the generation matrix, a “level playing field” 
among participants, service improvement, cost reduction and investments in 
clean energy (such as the Wholesale Electricity Market, auctions and tariff 
regulation).
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Next, the Opinion points out the provisions of the Bill that could aggravate the risk of 
loss of efficiency in the Mexican electricity industry, and their respective implications, 
including:

The establishment of a minimum percentage of generation for CFE (54% of the 
electricity required by the country), without establishing productivity and 
investment mechanisms and obligations to ensure that CFE maintains such 
capacity at all times. This would (i) create the risk of leaving users without 
electricity in the event of not complying with said percentage, and (ii) artificially 
increase CFE’s current participation in the market, which implies that a certain 
portion of energy currently produced by more efficient plants would be offered by 
CFE and that the incentives for CFE to improve its operation would disappear.

The cancellation of current generation permits and contracts without providing 
terms for the granting of new permits and contracts for the generation of up to 
46% by the private sector, which result in uncertainty for private participation and 
in the reduction of private incentives for new investments. This not only affects 
consumers, but also the country’s competitiveness and economic growth.

The dismantling of the economic dispatch based on marginal costs, implying that 
the generation of electricity within the plants would not be optimized, nor 
minimizing costs in the system.

The elimination of regulated tariffs, which could result in monopolistic pricing, 
non-cost based or even politically biased tariffs, or subsidized tariffs, either to 
allow wide margins, to include high costs or costs unrelated to the efficient 
operation of CFE, or to achieve other purposes that could result in poor service 
provision.

The elimination of the sector regulator (CRE) and of the autonomy of the system 
operator and the electricity market (CENACE), while proposing a vertically 
integrated constitutional monopoly model (CFE), would seriously compromise the 
functioning of the electricity industry by generating, among other things, conflicts 
of interest (when CFE's interests interfere with the general interest), decisions that 
are not based on technical criteria and the exercise of market power throughout 
the production chain.
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The elimination of the National Hydrocarbons Commission ("CNH") and of “State-
Productive Entities”, without offering any justification, which generates uncertainty 
as to the legal nature of Petróleos Mexicanos, eliminates the possibility for laws to 
establish rules regarding the administration, organization and operation of such 
Entities, and creates the need to re-legislate the hydrocarbons sector currently 
under the jurisdiction of the CNH.

f.

Finally, COFECE concludes by recommending that the Bill is not approved and reiterating 
the importance of maintaining an electricity model based on competition in generation 
and supply, with the required state regulation elements.
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